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by which the question of life or death is ultimately
decided is secret and irresponsible, and affords no means
of judging whether its decisions have been founded on
any just estimate of comparative criminality. This
last consideration has, indeed, forced itself of late in
a very marked manner upon the public mind, and
appears likely to be the cause of continually increasing
uneasiness and mistrust.

d. That a punishment should be variable, i.e. that
it should be capable of mitigation or increase accord-
ing to the varying degrees of guilt in the particular
class of offences to which it is applied, is one of the
most elementary maxims of criminal jurisprudence.
Capital punishment, and that alone, directly violates
this rule. In theory, the half-distracted girl who to
save herself from shame and her infant from starva-
tion secretly destroys it, and the ruffian who has been
in the habit of poisoning any relations and friends
who might happen to stand in the way of his selfish
schemes, are confounded in one and the same fatal
doom. In practice, this system is rendered less glar-
ingly vicious by that process of evasion the objections
to which have just been noticed, and under which the
least criminal of those who are guilty of murder usually
escape death, and are punished as for other crimes.
But this mode of proceeding, objectionable as it is on
other grounds, is only an imperfect remedy for the
evil under consideration. The murders for which
juries are willing to convict and the Secretary of State
to confirm the sentence are still so various in point of
moral guilt that to punish them all in the same degree